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STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF THE UNITED STATES OF AMERICA 


STATEMENT OF THE CASE 

The preliminary statement of the case made by 
the appellant in his brief is substantially correct, 
and it is not believed necessary to add anything 
more to this statement. 

ARGUMENT 

1 

With respect to the first assignment of error, it 
is noted that the appeUant has abandoned the same, 
and it is only necessary to say that the sentence 
originally imposed was treated as and is considered 
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as having been a void sentence because it was not 
imposed in strict accordance with the penalty 
statute. DeBenque v. United States, 85 Fed. (2d) 
202 . 

2 

The second assignment of error, namely, “the 
judge imposing sentence was not legally designated 
by the Court sitting in general term,” is absolutely 
baseless, frivolous, and withou! any merit whatso¬ 
ever. 

The designation of the several justices of the 
District Court of the United States for the District 
of Columbia to respective special terms is one of 
convenience to the court, and the statute under 
which these designations are made (Section 51, 
Title 18, D. C. Code) was necessary to the effective 
administration of justice. The designation of a 
justice to a particular special term in no wise af¬ 
fects the powers of that justice in other matters 
which are committed to the jurisdiction of the Dis¬ 
trict Court of the United States for the District of 
Columbia. A justice when sitting in a special term 
is not sitting as a separate court, but is sitting for 
the whole couit. His judgments and orders are 
those of the court as a whole. Section 58, Title 18, 
District of Columbia Code states in part as follows: 

* * * And the several terms are declared 
to be terms of the Supreme Court (now the 
District Court of the United States for the 
District of Columbia), and the judgments. 
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decrees, sentences, orders, proceedings, and 
acts of the said several terms shall be 
deemed judgments, decrees, sentences, or¬ 
ders, proceedings, and acts of the Supreme 
Court. 

It is ridiculous to think that a justice of the Dis¬ 
trict Court of the United States for the District of 
Columbia while sitting in criminal court could not 
sign an order in a probate matter. It has been the 
practice for many years in the Distiact Court when 
only one justice is present on Saturdays to place 
before him matters of all kinds. 

The justices of the District Court of the United 
States for the District of Columbia severally possess 
and exercise the powers and jurisdiction possessed 
and exercised by tlie judges of other district courts 
of the United States (Section 47, Title 18, D. C. 
Code). This court possesses the same powers and 
exercises tlie same jurisdiction as district courts of 
the United States, and is deemed a court of the 
United States (Section 43, Title 18, D. C. Code). 
Section 546, Title 18, United States Code provides 
that the crimes and offenses defined in this title 
shall be cognizable in the district courts of the 
United States. Who can gainsay tliat because a 
judge of the District Court of the United States for 
the District of Columbia, wlio is sitting in a special 
term as a circuit court, has temporarily lost the 
power and jurisdiction conferred upon him by the 
above-referred-to statutes in criminal cases or any 
other cases ? 
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Counsel for the appellant is quibbling when he 
states that the order of the court in general tevm 
is void because it was signed only by the Chief Jus¬ 
tice of the court. A reference to the record in this 
case shows that all nine justices of the court were 
sitting in general tenn when the orders in ques¬ 
tion were passed. When the Chief Justice signs 
an order in general term he acts on behalf of the 
other justices and as their agent and their presid¬ 
ing officer. 

3 

The third assignment of error concerns the ques¬ 
tion of whether or not the punishment has been 
increased. 

The appellant cannot be permitted to blow both 
hot and cold in this case. He has taken the posi¬ 
tion that the first sentence imposed was void. This 
is not open to question. That being the case, no 
sentence was im])osed at all and, therefore, the 
court was not put in the position of imposing a new 
sentence but of imposing a valid sentence. As this 
Court said in DeBenque v. United States, supra, 
“The theory seems to be that where the original 
judgment is void, it, in form of law, accomplished 
nothing, there was no final disposition of the case, 
and the court’s power was therefore unexercised.” 
This is not a case of where the court recalls a de¬ 
fendant before the term has expired and imposes 
a new sentence. In such a situation the court 
would be unable in any event to increase the pun- 
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ishment. The only action the court could take 
would be to lessen the punishment. However, in 
the present case we have the situation of where 
the defendant says I received no sentence at all be¬ 
cause it was a void sentence. Therefore, if the de¬ 
fendant has received no sentence at all then he has 
served no sentence but has merely spent time in the 
penitentiary. 

A similar argument was made in the Be Benque 
ease, supra, and this Court stated the following: 

While there is no formal assignment of 
error upon the proposition that the second 
sentences constituted, as compared with the 
original sentences, an increase of the pun¬ 
ishment, tins point is suggested in the brief 
of the defendant. An examination of the 
])ei*tinent statutes discloses, we think, that 
the point is without merit. 

Moreover, a complete computation of the time 
the appellant was in prison will show that the sen¬ 
tence was not increased. 

4 

The fourth assignment of error deals with the 
question of whether or not the court could impose 
sentence after an affidavit of bias or prejudice had 
been filed. 

If the inatters alleged in the affidavit happened 
as the appellant says they did, they would not form 
the basis for a reversal of the conviction, imless 
properly presented to this court; that is to say, 
this court will not accept the appellant’s ipse dixit 
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that they hai)pened. However, tlie question here 
is not whether the matters alleged in the affida¬ 
vit constitute reversible error. The question is 
whether matters winch did not arise before trial 
but arose during trial can be made the basis for an 
affidavit of bias or prejudice to stay the imposition 
of sentence. The govennnent believes they cannot, 
because the law prescribes an orderly procedure for 
the aggrieved party to pursue, namely, a motion f or 
a new trial, a motion in arrest of judgment or an 
appeal, in which the matters are propei’ly presented 
in a bill of exceptions. 

Does the statute in question (Section 25, Title 
28, U. S. Code) contemplate that an affidavit of 
bias or prejudice can be filed after verdict and 
before judgment? The statute itself states that 
such an affidavit shall be filed not less than ten davs 
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before the begimiing of the term of the court. That 
would indicate that the statute contemplates the 
filing of the affidavit before any action whatever is 
taken in a case, A judge may go into a case with a 
perfectly open and impai'tial mind, but during the 
trial may develop a veiy patent bias or prejudice. 
Would this be groimd for the filing of an affidavit 
after vei*diet and before judgment ? 

There are very few reported cases on this identi¬ 
cal situation, but one interesting case is that of Ex 
parte Glasgow, 195 Fed. 780. This is a district 
couit case but is cited because of its persuasive 
value. In this case the defendant filed an affidavit 
of prejudice after verdict. The Court said: 
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But the real question in this case is 
whether or not, under Section 21 of the new 
Judicial Code, an affidavit such as is pro¬ 
vided for therein can be filed after a case has 
been tried and there is a verdict, and where 
a motion in arrest and for a new trial has 
been made, and the attempt by the affidavit 
is to disqualify the judge from concluding 
the case, ruling on these motions, and sen¬ 
tencing the defendant if he overruled 
them. * * * Now, can it be conceived 

that it was the purpose of Congress to apply 
tins act to such a situation? The section it¬ 
self provides that such an affidavit shall be 
filed not less than 10 days before the be¬ 
ginning of the temi of the court or good 
cause should be shown for failure to file 
within that time. 

The meaning of this section is that the affi¬ 
davit should be filed cei’tainly befoT*e the trial 
of the case commences, unless good reason 
to the contrary is shown. The act evidently 
contemplates that usually and generally such 
an affidavit shall be filed not less than 10 
days before the beginning of the term at 
which the trial shall take place. It would 
require some specific language in this act to 
satisfy me that Congress intended such an 
affidavit to be filed at the stage which had 
been reached in this case. 

See also Glmgow v. Moyer, 225 U. S. 420. 

Another case is that of Shea v. United States, 
251 Fed. 433 (C. C. A. 6th). In this case a former 
conviction of tl^.e defendant was reversed by the 
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Circuit Court of Appeals and remanded for a new 
trial. After the mandate came down, the de¬ 
fendant filed an affidavit of prejudice. The Court 
refused to consider the application. The Circuit 
Court of Appeals on the second appeal stated the 
following with respect to the filing of the affidavit: 

We rest our affirmance of the action of the 
District Judge upon the ground that the 
affidavit of disqualification was not tendered 
in due season, * * 

In Ex parte American Steel Barrel Co., 230 
II. S. 35, 44, the Supi*eme Court stated the follow¬ 
ing with respect to the statute in question: 

It was never intended to enable a discon¬ 
tented litigant to oust a judge because of ad¬ 
verse rulings made, for such rulings are re- 
viewable otherwise, but to prevent his fu¬ 
ture action in the pending ease. Neither 
was it intended to paralyze the action of a 
judge who has heard the case, or a question 
in it, by the interposition of a motion to dis¬ 
qualify him between a hearing and a de¬ 
termination of the iriatter heard. This is 
the plain meaning of the i*equirement that 
the affidavit shall be filed not less than ten 
days before the beginning of the term. 

If a defendant after verdict can disqualify the 
judge who presided at his trial, then there is no 
provision for any other judge to award sentence. 

5 

The fifth assignment of error contends that the 
trial judge could not make the correction of sen- 
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tence, and the appellant in connection therewith 
cites Downey v. United States, 67 App. D. C. —; 
65 W. L. R. 566, From what has already been 
stated, it is obvious that the present case did not 
involve the correction of a sentence, but onlv the 
imposition of a valid sentence. This Court will re¬ 
member that the Downey case involved the ques¬ 
tion of the power of the trial judge to correct the 
court records with the respect to the sentence. 

CONCLUSION 

It is respectfully submitted in conclusion that 
the judgment of the lower court shoiild be affirmed. 

Respectfully submitted. 

David A. Pine, 

Acting United States Attorney, 
George E. McNeil, 
Assistant United States Attorney, 
Allen J, Krouse, 
Assistant United States Attorney, 
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